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Dear Ms Bowden.

The Northern Territory Legal Aid Commission (the Commission) welcomes the opportunity to
contribute to the development and implementation of the Northern Territory Sexual Violence
Prevention and Response Framework (the Framework). The Commission commends the Northern
Territory Government for its commitment to prevent and appropriately respond to sexual violence,

and the Commission supports the establishment of the Framework to that end.
Victim-centred Services

The Commission refers to and relies on its attached Submission in April 2019 to the NT
Government's Victim of Crime Discussion Paper. Several of the issues dealt with in that Submission
are also relevant to the Framework. In particular, the Commission notes the following passages

from our April 2019 Submission:
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Question

Issue

3
4

General

The need for timely, accessible, rehabilitative and therapeutic services to victims

11-12

The need for a specialised, culturally sensitive, trauma-informed case
management approach to support victims

4-5

13-15

The Victims Register should be maintained, improved and linked to police and
corrections databases to ensure that victims are alerted of high-risk events and
informed of ongoing case status

7

25-26

Access to counselling for victims (including affected children) in both urban and
remote areas should be improved

9

40-41

Victims should be supported with case-managed, wrap-around, continuous and
consistent support. Ideally, a single case worker should accompany and assist

each victim along their entire journey through the criminal justice maze

15

68

Victim offender conferencing should be made available as an alternative to
prosecution

15-

69-71

16
16

A victim offender conference scheme should be established in phases, with the
development of a cadre of experienced and skilled facilitators

72-73

Access to victim offender conferencing should not be limited to defendants who
have pleaded guilty. It should be available to defendants assessed as suitable to
participate and who do not deny their misconduct, in cases where the victim is

ready and willing to participate, and has been assessed as suitable

Further to our above submissions (some of which are elaborated below), the Commission urges
Government to investigate the establishment of best-practice services for child victims of sexual
abuse such as Child Advocacy Centres.1

Building on Experience
The Commission suggests that in formulating the Framework, Government return to the 2007 Ampe

Akelyernemane Meke Mekarle (Little Children are Sacred) report, review its findings and implement
those of its recommendations that have still not been addressed, and particular those in relation to
child sexual abuse.
A restorative Justice approach
The Commission strongly supports the use of a restorative justice approach as a complementary

response to sexual violence, particularly when perpetrated by children, young people and/or within
families.
The use of victim-offender conferencing has very significant potential to provide a meaningful and
effective response to many acts of sexual violence which currently go unreported, undetected,
unpunished and unresolved. In this regard, the Commission endorses Innovative Responses to

Sexual Offending, the landmark 2014 report by the Victorian Centre for Innovative Justice, which
compellingly identifies a fundamental limitation of the existing criminal justice system response to
sexual violence, as follows:
Repeal of Mandatory Sentencing
The Commission, along with numerous other legal service agencies, has long advocated for the

abolition of mandatory sentencing, which is not only inimical to the basic principle of judicial
discretion in sentencing, but inevitably produces unfairness in individual cases and deters

perpetrators from acknowledging their culpability and pleading guilty. Many sexual offences attract
periods of mandatory imprisonment, as well as 70% minimum non-parole periods. The use of either
or both restorative justice or therapeutic justice approaches is seriously impaired and on occasion
completely unworkable so long as judges are precluded from imposing sentences fashioned to meet
the needs of justice in the particular circumstances of the offender and the offending.
Reform of the laws of evidence

The Commission has been closely involved with on-going work being done by the Northern Territory
Department of the Attorney-General and Justice in collaboration with its interstate counterparts to
reform the law in relation to the admissibility of coincidence and tendency evidence, an area of law
frequently engaged in trials involving sexual offences. This complex, technical and contentious topic

has been the subject of several recent decisions by the High Court of Australia. In this regard, the
Commission refers to and adopts the submission we made to Government on 26 April 2019, as

follows:

Parkerville Children and Youth Care (Inc.) is a Western Australian NGO that uses this approach.
https://Darkerville.org.au
Accessed at: http://www.inauirysaac.nt.Rov.au/pdf/biDacsa finaLreport.fidf
Accessed at httDs://cii.orB.au/cms/wD-content/uploads/2018/08/innovative-iustice-resDonses-to-sexual-

offendinR.pdf

In the view of the Commission, the need for statutory reform, and in particular

the need to implement the Royal Commission [into Institutional Responses to
Child Sexual Abuse] recommendations, has been largely superseded by the
publication of several recent High Court cases (IMM, Hughes, Bauer and

McPhillamy, in particular), which have clarified the law and effectively
addressed some of the problems identified by the Royal Commission. We
consider that the most prudent course is to encourage the development of this
complex and technical area of the law by the courts. It is clear that Australia's
apex and intermediate appellate courts have taken notice of the Royal
Commission's findings and recommendations, and that Australian jurisprudence
is developing in a manner consistent with both the messages sent by the Royal
Commission and changing community attitudes to child sex offending.
By contrast, to implement the substantial statutory reform in this area as
recommended by the Council of Attorneys General Working Group... would give
rise to various risks, including:
• The reformed provisions may themselves give rise to difficult issues of
statutory construction, and consequent uncertainty and/or disharmony
as to the state of the law
• The reformed provisions may give rise to unfairness and miscarriages of
justice in particular cases, leading to wrongful convictions and an

erosion in public confidence in the administration of justice, which in
turn may tend to undermine community support for the ongoing

process of improving the justice system for the benefit of victims of child
sex offences.
• The reformed provisions, once enacted, will be comparatively difficult to
refine or further reform, in comparison to the development of law by
jurisprudence, which proceeds on a case by case basis.
Sex Offender Treatment Programs
The Commission submits that there is a need for improved and extended provision of sex offender
treatment programs at both the Darwin and Alice Springs Correctional Centres. Release on parole is
often contingent on successful completion of a sex offender treatment program, and yet many such
offenders are not given access to participate in a suitable program. In particular, many Alice Springs

prisoner shave been obliged to seek a transfer to the Darwin Correctional Centre for lengthy periods
in order to be able to access a program, which in turn denies them the opportunity to received faceto-face visits from their family in Central Australia, a circumstance that hampers their rehabilitation.

Child Sex Offender Registration
In exceptional cases, child sex offender registration requirements can operate to produce counterproductive, unfair and unduly harsh results. The Commission advocates for the reform of child sex
offender registration laws so as to allow more discretion for courts to determine whether or not to
require child sex offenders to be registered.

Judge alone trials
Several Australian jurisdictions have provision for superior court trials conducted by a judge alone,

where the accused elects to forego his or her right to a jury trial, and the court considers that it
would not be contrary the interests of justice to do so. One category of cases in which judge-alone
trials have been utilised is sex offences where, owing to the disturbing nature of the allegations,

there is a high risk of (a) prejudice against the accused, and (b) trauma to members of the public
selected as jurors. The Commission recommends that serious consideration be given to introducing
this measure in the Northern Territory.
Gag Laws

The Sexual Offences (Evidence and Procedure) Act (NT) provides that it is a crime for journalists and
others to name sexual assault victims, even when they consent. The only exception is by court order.
In all other Australian jurisdictions journalists can name sexual assault survivors provided they have
the consent of the victim. In NSW, there is an age requirement and victims must be 14 years of age
or older. In Queensland, South Australia and Western Australia, they must be 18 and provide
consent in writing. (ACT and Victoria have no age requirement). Tasmania recently repealed their
similar laws, leaving NT now as the only jurisdiction in Australia with these "gag" laws.
These laws should be reviewed, in consultation with victim services, to bring the NT in line with rest
of Australia so that sexual assault survivors who are over the age of 18, and who have capacity, are
entitled to give their consent to be named in writing.

Suzan Cox OAM QC
Director

